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OGC HAS REVIEWED. 13 November 1951

&_cerp._cen. 363

QUECTION:

¥hether Pegular Arvy Cormiseion of a Colonel wa: vacated
under the provisions of Scetion 1222, Revised Statutes, 10 UsC
576, upon his appointment Ly the Secretary of Interior to the
a'ffic& of Cormissloner of Ipads for Alaska. The above statute
provides:

5o officer of the Army on active 1ist shall hold

ey civil office, vhether by elsctlon or appointment,
and svary such officer who accepls or sxerclses the
fanctions of a clvil office ghall therchy cemsse to
ve thereby vacated.?

IssUy

What constitutes a Yeivil office?”

HELD:

8The term 'civil olfice! ap distinguished fram wilitary
officet is gynonymous with public officet ..."

"The question us to whether e particular position in the
public gervice 1p a *publdc office' or mercly public
sgployment 1s sowetimos difficult tv ascertain,

Guoting from Winsor v. Hunt, 2L3 P. LO7, h12:

e think that in 22 huling Case Lsw, 301, the chief
slements of a 'public office! are well surred up.
The specific pogition zust be created by lawy there
must be certain definite duties irposed by law on
the incumbent, and they muet involve the exercise
of some portion of the sovercign power. A position
which has these three elewents is mﬁmblg an
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toffice, while one w ich lacks any of these is nmere
Temployment, 1

Quoting from Stapleton v, [rohmiller, &5 P.2d Lo

tpfter considering the matter fully, we are of the
opinion that an Yoffice,! as distinct from an Yen~
ployment,' may be crsated only Iy the leglislative
branch of the govermment, elther directly or by
necessary mplication, for such branch alone hag

the authority to make Vlaw,! and that any posiitilon
which 1s epteblished by the adminigirative cdepartment
camnot be considered ase an ofiice within the meaning
of the Constitution, bul rather as a mere cmploy eni.”

W, . the relative inportance of the duties to be per-
formed, standing alone, could not have Leen intended
ty Congregs to mark the line between rere amployrent
and feivil office! in applying the grave quality
of Section 1222, levired Statutes.m
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